(d) Final Form of the guide to practice

In the opinion of the Special Rapporteur the guide to practice in respect
of reservations which the Commission intends to prepare could be divided
into six Chapters covering (i) a review of the relevant provisions, of the Vienna
Conventions of 1969,1978 or 1986; (ii) commentary on those provisions,
bringing out their meaning, their scope and the ambiguities and gaps therein;(iii)
draft articles aimed at filling the gaps or clarifying the ambiguities;
(iv)commentary to the draft articles; (v) model clauses which could be
incorporated in specific treaties and derogating from the draft articles ; and
(vi) commentary to the model clauses.

(iii)  Final Form of the Study

Unity or diversity of the legal regime for reservations to multilateral treaties is
one of the general, question of determining whether the legal regime for
reservations, as established under the Convention on the Law of Treaties, is
applicable to all treaties regardless of their object.

‘The Special Rapporteur had enumerated three reasons for conducting
a separate preliminary study, viz : (i) the term of the problem are, partially, the
same regardless of the provisions in question ; (jj) its consideration may be an
opportunity for inquiring into some basic general aspects of the regime for
reservations, which is preferably done in /imine,. and (ii1) this question is
related to reservations to human rights treaties, which justifies placing the
emphasis on the consideration of the specific problems that concern them.

Defination of Reservations:

The question of the definition of reservations is linked to, the difference
between reservations and interpretative declarations and to the legal regime
tor the latter and it seems useful to link the consideration of this question to
that of other proce.iures, which, while not constituting reservations, are, like
them, designed to and do enable States to modify obligations under treaties to
which they are parties, is a question of alternatives to reservations, and recourse
to such procedures may likely make it possible, in specific cases, to overcome
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treaties in connection with the defin
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some problems linked to reservations.
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1 al with reservations to bilatera
Rapporteur proposed to de : ons .
ke : ition of reservations. The initial question

| treaties is whether they are genuine
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for its consideration Although consideration of the question relating to the
0 :

unity or diversity of the legal regime for reservations could have been envisaged,

it appears at first glance that the question relatestoa different problem.

Formulation and withdrawal of reservations, acceptances and

objections

Save for some issues relating to the application of paragraphs 2 and 3

of article 20 of the 1969 and 1986 Vienna Conv§nt10n§, th;ts.perxlr;v(l?;se E;;z
appear, toinvolve questions giving risc.e to serious dlfflcultxe.s_al 1S oy i)
necessary to includeit in the study asitisa m_atter of: ‘pra.cdtx(i[ q:actice” e
arises constantly, and one could hardly conceive of a “guiaeto p

did not include developments in this regard.

Effects of Reservations, Acceptances and Objections
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Effects of Reservations, Acceptances and Objections 1§ mdubltz;btz
i =i B
the most difficult aspect of the topic. This is also the aspect with ;Zzawme
which apparently irreconcilable doctrinal trends have peerll ex;l)ou?pmated E
; Gy 1
' e prohibited, as is, clearly s :
none denies that some reservations ar . ' s
i Vienna Conventions. Disagree
article 19 of the 1969 and 1986 . A
i tions, their acceptance and 00J
with regard to the effects of reserva g _ o
: ircumstances in which accep
are made to them, as well as the cir : S 1 : e
objections are either premissible (or lmperrr.n.smble), or rtlﬁcessc ) (1)’3) ST
superﬂuous). This is at the heart of the opposition between the
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*admissibility” or permissibility” on the one hand, and “opposability” on t

1 to
other. In the opinion of the Special Rapporterur, it would be premature

take a position at this stage.




The general outline did not take
theoretical questions that divide doctrine. Assuming that there are, without
any doubt, permissible and impermissible reservations, the Special Rapporteur
felt that the most “neutral” and objective method would be to deal separately
with the reservation when it is permissible on the one hand and when it is
nonpermissible on the other since it is necessary to consider separately two
specific problems which, prima facie, are defined in the same terms as a
reservation, whether permissible or not, and which concern the effect of a
reservation on the relations of the other parties among themselves.

V. Fate of reservations, acceptances and objections in the
case of succession of states

The Vienna Convention on Succession of States in respect of Treaties
1978 left numerous gaps and questions with regard to the problem on fate of
reservations, acceptance and objections in the case of Succession of States.
Article 20 of that Convention deals with only as concerns the case of newly
independent States without addressing the question of the fate of the
acceptances of the predecessor States’ reservations and objections that had
been,made to them or acceptances and objections formulated by the

predecessor State to reservations made by third States to a treaty to which
the successor State establishes its status as a party.

VL. The Settlement of Disputes linked to the regime for
reservations

Although the Commission does not provide the draft articles that it
elaborates with clauses relating to the settlement of disputes, the Special
Rapporteur expressed the view that there is no reason a priorito depart from
this practice in most cases. In his opinion, the discussion of aregime for the
settlement of disputes diverts attention from the topic under consideration and
trictly speaking gives rise to useless debates and is detrimental to efforts to

258

any position, even implicitly, on the

complete the work of the Commuission within a reasongble perziod. If S?rt;;
deem it necessary, the Commission would be b(_etter advised to hrzn;v up e
articles which are general in scope and could be mc'orpo.rated in the .om‘1 0
optional protocol, for example, in the body of codification conventions.

FORTY NINTH SESSION OF THE ILC

Owing to the priority attached to the corppletion of the seco?d ree.ldmg,f
of the articles on the Draft Code of Crimes Aga1n§t the Peace and Secur_ltt)yho
Mankind as well as the first reading of the draft articles on State Responsibility
the consideration of the Second Report of thg Special Rappgn.eurhog
Reservations to Treaties presented at the 48" Se§51on of the C01m155103 ha
had to be defered. The Commission at its forty ninth Sessuop conf51dere i at
Report which presented an overview of the study of the question of reservation
to treaties.

At its 49th Session the ILC adopted a §et of Prelirflinzagry
Conclusions on Reservations to Normative Multllatergl Treapes. In
the course of the consideration of the Prelirpinary concl.us'10n§ a ;1evy waz
expressed that the Commission was faced w1th a contradiction in thatt it ’\;/?k
just commencing its work on the topic and did not know where that w
might take it.

Paragraph 1 of the set of preliminary conclu§ions on Rc?ser\;atlonz Eo
Normative Multilateral Treaties Including Human Rights Treaties a op.te Oz
the Commission reiterates that articles 19 to 23 of the \/ieqna Conven.tlon ’
Treaties of 1969 and 1986 govern the reg.ime of reservation to treaties at{; ;
that the object and purpose of the tree}ty is the most 1rpp9rtant chit:rr;Z i
determining the admissibility of reservations. The Comrmssnon consi i
flexibility of that regime to be suited to all treaties, o.f whaft ever n B
object, as one that strikes a balance between 'the objgctlves 0 .pr'esetr.vn =i
the integrity of the text of the treaty and universality of participatio
treaty.

iminary i ‘ations to Normative
- For the full text of the Preliminary Concluslops on Rescn(ltlgnls i A
Multilateral Treaties i Including human Treaties as adopted by the Cor

49t Session sec Annexure VIL. infra. -



The Commission considered the objectives, of the preservation of the
integrity of the text of the treaty and universality of participation in the treaty,
applicable equally in the case of reservations to normative multilateral treaties
including treaties in the area of human rights, and consequently the general
rules enunciated in Articles 19 to 23 of'the Vienna Convention of 1969 and
1986 govern reservations to such instruments. However, the establishment of
monitoring bodies by many human rights treaties had given rise to legal questions
that had not been envisaged at the time of drafting those treaties connected
with appreciation ofthe admissibility of reservations formulated by States.

The Preliminary Principles adopted by the Commission recognize that
where human rights treaties are silent on the subject of the formulation of
reservations the monitoring bodies, established by the Human Rights Treaties,
are competent to comment upon and express recommendations with regard
to the admissibility of reservations by Statesin order to carry out the functions
assigned to them. Several members of the Commission had however disagreed
with this principle as incorporated in paragraph 5 of'the preliminary conclusion

The competence of the monitoring bodies does not exclude or
otherwise affect the traditional modalities of control by the contracting parties
in accordance with the provisions of the Vienna Conventions of 1969 and
1986 and, where appropriate by the organs for settling any dispute that may
arise concerning the interpretation or application of the treaties,

The Commission has proposed providing specific clauses in multilateral
normative treaties, including human rights treaties, or elaborating protocols to
existing treaties if States seek to confer competence on the monitoring body
to appreciate or determine the admissibility of a reservation. It was noted in
this regard that the legal force of the findings made by the monitoring bodies in
the exercise of their power to deal with reservations cannot exceed that resy lting
from the powers to them for the performance of their general monitoring role.
The Commission has called upon States to cooperate with monitoring bodies
and give the consideration to any recommendation that they may make or to

comply with their determination if such bodies were granted competence to
that effect.
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The Commission has invited comments onlthe prelimina‘ry co_nclusigns
adopted on the Reservations to Normative Multlllatgral Tr(e;itles t mcltL)lc’iir;g
human rights treaties. It has also invited the monitoring bq 1e§ set up by the
relevant human rights treaties to comment on these conclusions.

VLWORK OF THE AALCC

A Sub-Committee on the Law of Treaties appointed at the Tenth
Session of the AALCC held in Karachi in January 1969 had proposec}i1 tlha;
the definition of the term “reservation” in subparagr.apb (d) of paragraph od
Article 2 as drafted by the International Law Commission may be mamta.cling .
The Sub-Committee did not find acceptat.ﬂe an amendment , movet O};
Hungary at Vienna which “intended to include under th§ ;:loncep -+
“reservation” a totally different category of legal actg wh{c gre ?}[}el t
‘declarations’ “. The Delegate of the United Arab Repubhc.pomte d ou :a
declarations do not exclude or vary the leggl feffect of cc?rtam'pvrow51onof[)be
treaty and that interpretative statements clanfymg a State s poslltlonsczann
considered as “reservations” within the meaning of the original text™.

Considering the important and complex questions raised bY driiz
Articles 16 and 17 (corresponding to Article.s 19 and 20 of the Con\./ent.1C)'rr11 ;
the Law of Treaties, 1969 ) and keeping in view the necessity of malr;t;meld gm
balance between the principle of integrity of treaties and the principle o . e
of State to make reservations, the Sub-Committee had agreed that :

) Article 16, (now article 19 of the Convention) as unammo;xflz
approved by the Committee of the Whole at Vienna, was acs:ep(tiag)lc}a al:]
Second Sub-Committee had considered an amer}dment subrr.utte };empfo;
Philippines and the Republic of Korea proposing a cgllegla;[ie sys i
determining the compatibility of a reservation with the quect an_l p;ﬁgpmaimw
treaty as containing a useful innovation in the law of treaties. Whl e e
had supported this amendment in principle, the Delegate of India was, i

i / ies i i rican
**See Report of the Second Sub-Committee on the Law of Treat}es 11111.\5;32 (;Xf il
Legal Consultative Committee..Report of the Tenth Session, Karachi, . p 3:
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not clear as to how it wij function in view of the provisiong of Article 7(4)(a)
now article 20 (4) (a)}3)%

(1) With regard to Article 17, the Second Sub-Committee
had expressed Support for the deletion of the words “or impliedly” from

paragraph [ as they introduce 3 subjective element and could give rise to
uncertainties®?

(1) The majority of the members opposed the amendment
moved at Vienna seeking to replace the words “the treaty” where it first oceurs,
by the words “3 general multilatera] treaty or other multilaters] treaty, with the

to a bilateral treaty, acceptance by all the contracting States. The non-
acceptance of the joint French-Tunisian amendment was 3 logical consequence
ofthe aforementioned attitude of the Sub-Committee regarding the inadvisah; lity

ofintroducing a definition of the term “restricted multilatera] treaty” in Article
2

(v) The majority of the members of the Second Sub-
Committee was not in favour of the joint amendment moved at Vienna to
delete, paragraph 3 of Article 17 dealing with reservations to treaties which
are constituent instruments of international organizations. The provisional text

of paragraph 3 a5 suggested by the Drafting Committee and as amended by
the Committee ofthe Whole, is acceptable.

I R

ibid, y22
¥ Ibid
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(vi) The majority of the Sec;:lci _STbiSc;r:lrggt(;;?nc;ctihZ(;t Ifi::/lc;:ller
icle _

o oo antenglirrll?: ;griirzii?:eioa rese(l:'ving State and an objectlr_lg
gand er}11 . bjecting State expressly declares to the f:ontrary. Inllts
Stat?‘ gt t . cl)tht of ;aragraph 4 (b) prevented the creation of a complex
Opim('m the' Ongmad fo the application of treaties by assuming that the obJectlon'
P W]:;iffagrecludes in principle, the entry into force of the treaty
to a reserv \

1 g 33
between the objecting and reserving State

i The Second Sub-Committee unanimou;ly appro.\(/iedfl;z
= insert the words “unless the treaty otherwise provides™
kg to‘lIlS(?rl 17. This amendment introduces a certain ﬂex1.b11_1ty
P@_lfa_gfa.Ph i Am(;ice;nal Law Commussion’stext, as it gave to the negotiating
rSntlsfel?sgt;lneﬂ;Z?\jszl? stipulating in the treaty itself a period shorter or longer
a

than twelve month.*

SUMMATION

he Special Rapporteur has observed that in its Ad\./:s!ory O;:u::::;
'T s vations to the Convention on the PIL-\ entio ki
rega'rdlng ReSf ‘:imes of Genocide ' the ICJ had, inter a/z_a, notfc\est e
P.”’"Shme”’ th 7 uld result from the profound divergence of \newi 0 r?de
dlsadvgntages tff at fso of reservations and objections and asserted Fhat an ao é g
regardm'g o Zﬁ(' of reservations could have obviated such disadvantag S ’
B it rnl ouég;awn to the recommendation of th_e General AssEmUI d)
e af Sthe United Nations , Specialized Agencn.es and St'ates I_st i Cc:n O%
'that e Organf? eparing multilateral conventions, consider the inse N
= th? C'O:llgsigaglrlgpto the inadmissibility of reservations and the effec
provisio

attributed to them.*

B Ibid
* Ibid.
3 -
351 CJ Reporis (1 95 1) p.2 "
36 See General Assembly Resolution 598 (V1). 38



Whilst introducing the Report of the International Law Commission
on the Work of its Forty Ninth Session at the recently concluded 52" Session
of the General Assembly the Chairman of the Commission stated inrer alia
that the preliminary conclusions on the reservation to treaties adopted by the
Commission were intended to help clarify the reservations regime applicable
to normative multilateral treaties, particularly in the area of humanrights. The
Commission had also decided that the result of its work would be to adopt a

guide to practice on the topic of reservations to treaties in the form of 2 set of
draft articles with commentaries.

A number of issues arise from the preliminary conclusions on the
reservation to treaties adopted by the Commission. On the one hand it has
been stated that that the Vienna regime is rather deficient on a number of
subjects dealing with reservations to treaties in as much as clear and precise
criteria for judging the admissibility of reservations was wanting, In this regard
it is expected that the principles that the Commission had enunciated would
clarify the reservations regime applicable to normative multilateral treaties.
On the other hand . it has been pointed out that the Vienna legal regime was
universally applicable to all treaties without any distinction aimed at excluding
a particular type, of treaty, including human rights treaties. It has been clearly
stated that thereis no necessity for a separate regime for human rights treaties.
States alone are competent to freely determine the extent to which they would

be bound by international contractual obligations. It is a sovereign attribute of
every State to negotiate with other States and decide on the extent to which it
committed itself'to the obligations it would enter into with other States.

At the 52™ session of the General Asseynbly the view was expressed
that some of more important questions remained unanswered in the
Commission’s conclusions or in the Vienna regime, viz. (i) to which normative
treaties did the principles apply; and (ii) did, the right of treaty monitoring bodies
to judge a reservation apply when a treaty was silent on the role, of the
monitoring bodies or when it was silent on reservations as a whole?

Several delegates emphasized that the competence of treaty-monitoring
bodies to judge reservations could only be assessed with respect to the rights
given to them by State parties. Ifthose bodies were established by State
264

-os_they could not judge the admissibility of reservations and thi}}i j:)l;li
e d such power now. That power would run cou_nter to the rights
s handii S%ldce (E)n their own accord the admissibility or madxmss1b111ty of
o State's 2 te?reaties If monitoring bodies were allowed to make conclusans
g Statés might be discouraged from becoming party to treaties
o resel;\;?tl?FI;lsl’xs any overstepping of their competence would be counter
in general. )

productive.

Thus the view was expressed at the s7n Session of the General

. v
. . . . . l . ] l l l
I‘lO[be a Vlable OptIOIl in pIaCtlceBeSl es > S“lce Se' ela O les al 1 zl’gs l:les

3 g i
dealt with human rights within the United Nations system, conferring addition
e

i mplicate
owers on those bodies with respect to reservations could furt::{ecdo th;?d g
: atters in the present reservations regime. 1t was ds.ugtg b
T(T:‘ mmission study the proposals that would have States 1caded . pe i o
fo(i non-application of 2 provision of a human rights treaty and aenin
nature of human rights monitoring

bodies. A system of collaboration between
ithi . f'the Vienna
States and monitoring bodies withinan expanded framework 0
regime, it was suggested, coul

d be a workable solution.

i i ation was
the State that made the reservation to determine whether its reserv

N r

treaty relationship between them.

i jtori odies
The view was also expressed that while treaty-monitoring b

CO

: ion of the

£ reservations made by States in order to oversee the 1mplemem-itations on

(t)re;et?es they however had no competence to make legal diefgzzrirlrll; b
the validity of particular reservations unless otherwise Spec




